is also clear that most of the time he is the miner who works
nearest the return air side of the longwall working face.
However, on every other shift, when the tailgate operator "floats
out" to the headgate, the headgate operator then becomes the
miner working nearest the return air side*.  It would thus appear,
from the plain reading of the language of section 70.207(e)(7) f
supra, that, accordingly, when the tailgate operator has "floated
out" the remaining headgate operator is required to wear the dust
testing device.

It is true that requiring the tailgate operator to
continuously wear the dust sampling device would give an accurate
reading of the dust exposure to this miner who, as noted above,
is at a higher risk than the headgate shear operator.  However,
the time the operator spends in the fresh air of the headgate
must be considered.  This has the effect of reducing the amount
of his average exposure to coal dust.  Further, by having the
tailgate shear operator wear the dust sampler, even in the
headgate, has the effect of not providing an accurate indication
of exposure of coal dust to the headgate operator who may, in the
ordinary course of the mining operation, be required to perform
some work in the tailgate position, thus enhancing his exposure
to coal dust, as being in the path of the airborne coal dust.
Hence, I hold, that section 70.207(e)(7), supra, requires that
the headgate shear operator wear the testing device when the
tailgate operator "floats out."  Furthermore, I find that the
policy statement of the MSHA District Manager, of May 13, 1986,
does not contain any contrary direction.  It is clearly the
intent of the District Manager to protect the person in a "high
risk" occupation by requiring him to wear the dust sampler.  This
policy would clearly be thwarted in not requiring the headgate
operator to wear the dust sampler during portions of the pass
when he is alone at the shear and may be required, in the normal
course of mining operations, to go to the tail position and
perform duties where there is a  "high risks" of exposure to coal
dust.  For all the above reasons, I conclude that Respondent
herein has violated section 70.207(e)(1) , supra.

It was the uncontradicted testimony of Dower, in essence,
that if there is coal dust in the subject section above the
maximum permitted, and the coal dust is not being monitored
because the testing device is on the tailgate operator, who is in
the headgate area, then it is potentially likely that a miner
could be exposed to dust which could result in black lung disease
or a permanent disability of a very serious nature.  Accordingly,
based on this testimony, I find that Respondent's violation of
section 77 . 207(e)(7), supra, was significant and substantial
(See, Consolidation Coal Company v. Federal Mine Safety and
Health Review Commission, Slip. Op., July 24, 1987 (D.C. Cir.3;
Mathies Coal Co. 6 FMSHRC 1 (January 1984)).
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